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It appears surprising that the EC which is primarily an
organisation
almlng
at
economic
objectives
claims
educational responsibilities at all. And, indeed, the only
provision in the EEC Treaty which refers directly to
education is Article 128. It permits the Council of
Ministers by simple majori ty rule to "lay down general
principles for implementing a common vocational training
policy
capable
of
contributing
to
the
harmonious
development both of the national economies and of the
common market". A Council Decision of the year 1963 has
set out these general principles, but in very vague terms
only.. The first general principle demands that every
person has to receive adequate training, with due regard
for freedom of choice of occupation, pI ace of training and
place of work.
This is, at least on first glance, not a strong legal
basis for Communi ty action in education. And even the
Single European Act of 1986, while i tincorporated new
responsibilities of the EC into the Treaty, e.g. for
research
and
technological
development
as
weIl
as
environment, did not increase the communi ty' s competence
in the educational sphere.
Nevertheless i t would be erroneous to assume that the
possibli ties
of
EC
educational
acti vi ties
were
exhaustively dealt with by Article 128. There are some
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othe r

thoug h

indi rect
or
hidde n
educ ation al
comp etenc es impl ied in the EEC Trea ty. Furth ermo
re, the
limi ted scop e of Comm unity powe rs in educ ation can
be and
has been enlar ged by exten sive inter pret ation
of the
exis ting prov ision s.
Let me star t wi th the "hidd en comp etenc es". I
mean in
part icula r the righ t of freed om of move ment for
work ers·
whic h - in the word ing of Arti cle 48 Para grap h
2 .- shal l
enta il the abol ition of any discr imin ation
based on
natio nalit y betw een work ers of the Memb er state
s as
rega rds empl oyme nt, remu nerat ion and othe r cond
i tion s of
work and empl oyme nt. This freed om woul d be almo st
usele ss
if mi gran t work ers and thei r depe nden ts, espe ciall
y thei r
child ren,
were to have no acce ss to the natio nal
educ ation al insti tutio ns in the host coun try. Sinc
e the
Trea ty i tsel f does not prov ide for
such a
righ t
expr essiv ely, the Coun cil of Mini sters in 1968
passe d a
Regu latio n, based on Arti cle 49, the Regu latio n
No. 1612
on freed om of move ment for work ers with in the Comm
unity .
Acco rding to Arti cle 7 ( 3) of this Regu latio n
amig rant
work er shal l, by virtu e of the same righ t and
unde r the
same cond ition s as natio nal work ers, have acce
ss to
train ing in voca tiona l scho ols and retra inin g
cent resi
acco rding to Arti cle 12 of the Regu latio n his
child ren
shal l be admi tted to gene ral educ ation al, appr entic
eship
and voca tiona l train ing cour ses unde r the same cond
ition s
as the natio nals of the State .
All these prov ision s deal with acce ss to given educ
ation al
inst i tutio ns i they do not affe ct the struc ture
and the
cont ent of educ ation itse lf. The bene ficia ries
of the
righ t of equa l acce ss are the work ers and thei r
child ren
only . By virtu e of aser ies of nota ble jUdg emen
ts the
Euro pean Cour t of Just ice has expan ded the
range of
bene ficia ries step by step so that in the end all
mi gran t
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workers,
past and present,
and their families are
guaranteed full equali ty of treatment wi th nationals of
the host State.
special attention deserves the Gravier judgement of 1985.
The applicant in this case was a young French woman who
had gone to Liege in Belgium to study strip cartoon art at
the Academie des Beaux Arts. This was her only connection
with Belgiumi her parents lived in France. Thus she was
neither amigrant worker nor adependent of such aperson.
Asa foreign student, she was charged a registration fee
which was not imposed on Belgian citizens. She refused to
pay and brought an action be fore the Belgian courts,
arguing that the fee was discriminatory and therefore
contrary to EEC law. The European Court, referred to by
the Tribunal de premiere instance Liege, decided in favour
of the applicant. It came to the conclusion that the
charging
of
such
a
fee
consti tuted
discrimination
prohibited by Article 7 of the EEC Treaty. This provision
forbids,
within
the
scope
of
the
Treaty,
any
discrimination on grounds of nationality. One has to
consider: The prohibition of discrimination is only
effective "within the scope o:f the Treaty". The Court
itself concedes that "educational organisation and policy
are not as such included in the spheres ·which the Treaty
has entrusted to the Community institutions". However, it
continues by saying that "access to and participation in
courses of instruction and apprenticeship, in particular
vocational training, are not unconnected wi th Communi ty
law". The Court, in quoting Article 128 and referring to
the general principles established in the 1963 Council
Decision and to the provisions of Regulation No. 1612/68,
concludes that hereby a common vocational training policy
has been gradually established. It determines that this
policy constitutes "an indispensable element in the
activities of theCommunity, whose objectives include
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inter alia the free movement of persons, the mobility of
labour and the improvement of living standards of workers"
and that "access to vocational training is in particular
likely to promote free movement of persons throughout the
communi ty ... ". Therefore, the condi tions of access to
vocational training would fall wi thin the scope of the
Treaty.
Three

aspects

of

the

worthy of note.
First, the extensively

Gravier
broad

judgement

are

especially

definition

of

vocational

training: " ... any form of education which prepares for a
qualification for. a particular profession,
trade or
employment or which provides the necessary training and
skills for such a profession, skill or employment is vocational training, whatever the age and the level of the
training of the pupils or students, and even if the
training programme includes an element of general education". This means that practically all university education is to be percei ved as vocational training - a view
which the Court later reaffirmed in its ERASMUS jUdgement.
Moreover, i t might weIl be that in due time also the
secondary school education will be subsumed under this
term. In any event, a distinction between vocational
training and general education appears to be more and more
impracticable.
Secondly, there is the fact that the Court draws upon the
fragile "general principles for implementing a common
vocational training" in Article 128 as a sufficient legal
basis for Community responsibilities.
The third point I would like to emphasize is the
"doctrine" underlying the Gravier judgement: If one would
generalize this concept, it would mean that any EC
activity which is likely to promote free movement of
persons in the COlnmuni ty falls wi thin the scope of the
Treaty. The consequences would be immense. This doctrine,
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taken seriously, would enable the communi ty institutions
to deal withall matters which could promote the freedom
of movement: e. g. harmonizing the educational systems,
adjusting curricula and certificates, adapting teaching
materials etc. But this vision, for better or for worse,
seems to be at least for the time being a rather unlikely
perspective.
There is no doubt that the legal guarantee of equal
treatment of EC citizens in access to educational
insti tutions
of
another Member
State
is
of
great
importance for the mObility of Europeans and for the
development ofa "Citizens' Europe".
However,
the Community has not left it at merely
eliminating obstacles to this mobili ty. It attempts to
support mobility actively by a multitude of programmes and
legal instruments.
You have certainly heard of YES (Youth Exchange Scheme),
COMETT (Community Programme in Education and Training for
Technology), and ERASMUS (European Action Scheme for the
Mobili ty of Uni vers i ty Students )'. In addition, there are
far more EC programmes which aim at promoting mobility and
the exchange of individuals within the educational system,
all of which I could not possibly mention. However, I
would like to say a few words about ERASMUS. One of the
elements of this programme
apart from the European
university network, the ERASMUS student grants scheme and
some complementary measures - is the so-called European
Community course credit transfer system (ECTS). It enables
on an experimental and voluntary basis the academic
recognition. of diplomas, and periods of study acquired in
another Member State. ERASMUS has and will have a
considerable impact on educational policies in Member
States at least insofar as they are bound to eliminate all
obstacles to i ts implementation that may exist in the
national law.
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By the way,

the Court of Justice has found that Article

128 EEC Treaty which, as you may remember, authorizes the
Council to lay down general principles for implementing a
common vocational training policy is a sufficient legal
basis for ·programmes like ERASMUS - as long as they do not
include research acti vi ties - wi th the consequence that
they can be adopted by simple majority rule.
A significant further
academics
Directive

step to increase the mobili ty of

is a Directive of December 1989, called the
on a general system for the recognition of

higher-education
diplomas
professional education and

awarded
training

on
of

completion
of
at least three

years duration. There had been national recogni tion of
professional diplomas already before this time, but only
in specific sectors , e. g. doctors, nurses·, dentists, and
pharmacists. For each of these professions, a special
Directi ve was adopted wi th a number of requirements for
the harmonisation of the study and training courses. This
was a very complicated and troublesome procedure. The new
Directive, which comes into force at the beginning of next
year, follows a quite different, a horizontal instead of
the former sectoral approach. It is based on the spirit of
mutual trust among the Member States. A person who has
qualified for a profession shall be entitled to practise
this profession in any other country of the European
Community. The conditions for recognition are: The diploma
must have been awarded by a competent authori ty of a
Member State (a university, a professional body or astate
examination authority) i the applicant must certify that he
or she has studied at least three years at an university
or an equivalent institution and that he or she is
qualified for a specific profession, either under contract
or independently. The Directi ve - and this is important
for educationalists - is also applicable to teachers.
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since one cannot ignore the fact that the study courses in
the respective Member states vary in quantity (eYspecially
regarding the duration of the university study) or quality
(e.g. as far as the specialisation for a certain number of
subjects
is concerned),
the Directive provides for
instruments to compensate for major differences. If the
duration of the applicant's teacher training is at least
one year less than that required by the host State, it can
require him or her to give evidence of professional
experience which may in no case exceed four years. If the
quality of the applicant's training differs substantially
from the oneorganised, for the corresponding diploma, by
the host State, the latter may require him or her to
undertake aperiod of supervised practice not exceeding
three years or to undergo a test of qualification; the
applicant, as a rule, is given the choice between these
alternatives.
There
remains
one
problem.
In most Member States
permanently employed teachers at State schools belong to
the public service, to which only nationals are admitted.
Article 48 (4) contains an exception to the principle of
free movement: this shall not apply to employment in the
public service. But
and that is a big "but"
the
exception is to be interpreted narrowly. According to the
Court of Justice the provision covers only such posts in
the civil service which involve exercise of powers
conferred by public law and duties designed to safeguard
the general interests of the State or of other public
authorities.
In this context I would like to mention the Lawrie-Blum
judgement of the European Court in 1986. Mrs. Lawrie-Blum,
a British citizen, had passed the first state exam for
teaching at a Gymnasium in Baden-Württemberg, aLand of
Germany. She was refused access to the second phase as a
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train ee teach er (Stu dien refer enda r). A train ee teach
er in
the Germ an Länd er usua lly has the statu s of a
temp orary
civi l serv ant and as such must be a Germ an natio
nal. The
pass ing throu gh of this train ing phas e is a cond
ition for
atten ding the secon d state exam whic h in turn is
requ ired
for getti ng the statu s of a perm anen t teac her.
Mrs.
Lawr ie-Bl um brou ght an actio n befo re the adm
inist rativ e
cour ts. The· Euro pean Cour t, refer red to by the
Germ an
Fede ral Adm inist rativ e Cour t (Bun desve rwal tung
sger icht) ,
ruled in favo ur of the appl ican t. It came
to the
conc lusio n that the stric t crite ria of the publ ic
serv ice
exce ption in Arti cle 48 (4) were not fulf illed in
the case
of a train ee teac her, even if he or she awar ded
mark s to
pupi ls and part icipa ted in the deci sion , whet her
pupi ls
could move to a high er clas s or not. It is
an open
ques tion whet her the Lawr ie-Bl um judgm ent appl
ies to
perm anen tly empl oyed teac hers . In any case , I am
sure that
the Cour t, if it has to decid e such a ques tion, will
stick
to the free move ment prin ciple and exclu de the appl
icati on
of the publ ic serv ice exce ption .. othe rwis e the reco
gniti on
Dire ctive woul d be almo st usel ess. Reco gnisi ng the
forei gn
appl ican t' s teach ing diplo ma but simu ltane ously
deny ing
him or her acce ss to the teach er prof essio n
woul d be
tanta moun t to givin g him or her a stone for brea
d. By the
way, you shou ld know that the Euro pean Comm ission
in 1988
has initi ated an Actio n to set aside limi tatio ns
based on
the natio nalit y requ irem ent. The Comm ission is deter
mine d
to open most area s of the publ ic serv ice to ci
tizen s of
othe r Memb er Stat es. Acco rding to this Actio
n, the
instr uctio n in state educ ation al insti tutio ns
does not
fall with in the exce ption clau se of Arti cle 48 (4).
At the end of this part of my pape r, I shou ld not
forg et
to ment ion that the Comm ission , in the mean
time, has
prop osed anot her impo rtant Dire cti ve, nam elyo
n gene ral
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recognition of professional qualifications not requiring
three years higher-education study.
Up to now, we have talked about European Community law of
education as far as it removes obstacles to mObility and
as it promotes actively the mObility of students and
academics, in particular teachers. There is, however,
another important element in this law: its impact on
educational pOlicies of the Member states.
Let

me

take

ERASMUS as one example.
It certainly
educational
influences
matters:
Joint
curriculum
development between universities in different countries is
envisaged, thoughon a voluntary basis; in any case, the
Member States are bound to remove legal obstacles to the
implementation of the programme.
The recognition Directive also has considerable impact on
the national educational policy and planning. It reduces
the powers of the Member States to control educational
standards and to regulate professions. A notable indirect
repercussion of this Directive can be reported from
Germany. As you know, the responsibili ty for education,
including teacher training and teacher employment, lies
wi th the parliaments and educational ministries of the
Länder. Over years there was no guarantee at all for a
mutual recognition of teacher state exams among the
Länder. A fully qualified Gymnasium teacher of Bavaria
usually had no chance to get employment as a secondary
school teacher in North-Rhine Westfalia, and vi ce versa.
This could have led in the future to the strange and
almost ridiculous result that, for instance, a French
applicant trained for the profession of an agrege had to
be employed as a teacher, while an applicant from a Gerroan
Land would have been refused. I am convinced that the
Standing Conference of the Ministers of Education feIt
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force d by this pers pect i ve to pave the way,
just some
week s ago, for a gene ral mutu al reco gni tion of
teach er
state exam inati ons.
Ther e is more Communi ty dime nsion to natio nal
educ ation
than one migh t expe ct. Thou gh the educ ation al comp
etenc e
of the EC, in spite of the exte nsiv e inter pret ation
of the
exis ting prov ision s, rema ins a" restr icted one,
there are
othe r ways to influ ence natio nal poli cies . This
is in
part icul ar the so-c alled mixe d form ula throu gh whic
h "the
Coun cil and the Mini sters for Educ ation meet ing with
in the
coun cil"
adop t
progr amme s
and
actio ns.
A lot
of
initi ativ es have been endo rsed by this body : meas
ures to
impro ve the prep arati on of youn g peop le for
work and
faci litat e thei r tran sitio n from educ ation to
work ing
life , meas ures relat ing to the intro duct ion
of new
infor mati on techn olog y in educ ation , actio n progr
amme s on
equa l oppo rtun ities for girls and boys in educ ation
a.s.o .
All these progr amme s don ' t have a stric t bind ing
force .
The usua l form ula is that Member state s, in deve
lopin g
thei r natio nal poli cies ,
"wil l take acco unt of the
sugg ested
meas ures"
or
that
"Mem ber
state s
shou ld
enco urage ... " or "wil l give part icula r atten tion
to ... ".
This form ula has the qual ity not of comp ulsor y but
of soft
law .lt, neve rthel ess, exer ts cons idera ble pres sure
on the
Memb er state s to abide by these progr amm es.
The hith erto most far-r each ing inter vent ion
of the
comm unity in inter nal educ ation al poli cies of
Member
state s is the 1977 Coun cil Dire ctive on the educ
ation of
mi gran t work ers' child ren. It ensu res free tui
tion of
thes e child ren to faci litat e thei r initi al rece ption
. They
have to rece ive bilin gual educ ation . Thei r teach ers
are to
be train ed and retra ined for this tuiti on.
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In the meantime the Commission has proposed a Council
Decision on preventing environmental damage by the
implememtation of education and training measures. This
again will have a direct impact on what is taught in the
schools of the Member states.
I shall stop at this point and only add a few words
concerning the regions. How far are they affected by the
European Community law of education?
The guarantee and promotion of increased mobility of
students, aca<;1emics and pupils, based on Communi ty law,
gives the regions, as far as they have a certain autonomy,
the possibility to launch and support exchange schemes on
a transnational basis and perhaps to integrate them into
an overall frameworkof cooperation as e.g. in the case of
the network that Catalonia, Baden-Württemberg, Rhone-Alpes
and Lombardy have established.
On the other hand one has to be aware of the fact that the
same law can reduce the autonomy of the regions. This is a
problem we meet in particular in the Federal Republic of
Germany. The Länder possess a statehood of their own which
goes far beyond regional autonomy, and their cultural
sovereignty
(the
"Kulturhoheit" )
which
includes
educational matters as the central core of this statehood.
The more the Community interferes in education, the more
their cul tural sovereignty is endangered. The communi ty
law is blind, indifferent to the internaIorganisation of
the Member states. It does not matter to i t whether a
Member state is a federal or a centralized unitarian one.
The Länder don't participate in the decision-making
process of the ECi in the council of Ministers Germany is
represented only by the Federal Government.
However i t does not help to complain and to lament. The
Länder and the regions as a whole should take the
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initiative: cooperate and voice their experiences,
expectations and interests there, where the decisions for
a European dimension of education are taken: in Brussels.
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